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 ROBERT MUKSIAN

"~ ECTION 9-19-38 of Chapter 335 of
% the General Laws of Rhode Island
J states. in part that admissible evi-

dividual shall be the number of years
jcated in the most recent tables of
“Work Life Estimates: Effects of Race
ducation” as published by the U.S.
artment of Labor’s Bureau of Labor

The secnon further states that other
dence, such as “health, constitution,

P onrdontL
Jouwvnad

oge | 0fF 2

'habits, or occupation” may also be ad-
mitted. These “other” categories. may

Work-life: expectancy is defined in the
Er study as the average number of years a

- personofa givenageand educationlevel .

/- will be active in the labor force. The. ta-

‘bles that are cited in.Section 9-19-38 sap- .

. ply those averages and are published in
" Bulletin 2254 of the U.S. Department of
g Lahor Bureau of Labor Statxsucs :

s 'troublmg in the endeayor 10 make an in-

“whole. As asingle representation, an av-

. ningless number.
" For example, as of January 2007 the
.- ‘average monthly Social Security benefit
- that will he paid to about 33 niillion re-

. who retires in 2007 and begins benefits
1+ “inthe month following the 62ndbuthday
- “and had always worked at lowwages.
= (Social Security defines low wages as 45

i : neﬁt of$1044t0
dividual? My answer is' ‘that it is of

255,000 individuals whose ages ranged

- from 16 to 75 were surveyed.
With this information, the bureau’s
. statisticians were able to determine the
probabilities at each age of the number

to estimate work-life expectancies. I
= have no‘quarrel with the statistical devel-
opment, and the resulting averages are

2.+ people. Should theybe apphed toanindi-
Cvidual? oo

Conszder a 40—year-old woman with
%15 or more” years of education and cur-

have the effect of either reducing or in- .

““Creasing - the . ‘work-life . expectancy P
tively retire under Social Security and :

= dividual -~ in - litigation economically -

.- ’erage may be useful for a large gFOUP: .
» but for an individual itis v:rtua]ly a mea- :

" ‘tired ‘workers is $1,044. However, the
i montlﬂybeneﬁt will be $632 foraperson -
being that the funds would be invested at

percent of the Nauonal Average Wage o
" 'make -her economically ' whole. In the
© 1983 .U.S.. Supreme Court decision in’
Jones & Laughlin Steel Corporation v.
Pfeifer, 462 U.S. 523 (1983), Justice Ste-
vens wrote that “any lump. sum repre-
-_sents only.a ‘rough and ready’ effort to
. put the plaintiff in the position he would
., have been in if not injured.” Given aftor-

" neys’ fees to recover the “rough approxi-
. mation” of those lost earnings, the per-
. son can never be placed in the “position
- he would have been if not injured,” un-

. -opulatlon Survey in January March,
1" May, July, September and November of
1979 and the same individuals in the
same months in 1980.. A total of about .

gmﬁ_canc_e whatsoever Itis the indi- -

.- entering, leaving,:.and re-entering  the,
-~ workforce and then extend the analysis’

::probably as accurate as life expectancy
tables when applied io a large-cohort of |

. Service employees;

rently in the work force. The bureau’s ta- -

bles indicate a life expectancy of 39.9
years and a work- life expectancy of 18
years. The tables do not give guidance to
which of the 18 years between agg 40 and

-age 62, the earliest elective retirement
“age under Social Security, or to age 67,
the normal retirement age of today’s 40-

year-old.

If the work history of this woman has
been impeccable, would it not be reason-
able to assume that she would continue
to work until she elected to retire, unless
she is forced to stop due to iliness or the

act of a second party" However, the use .
_of these tables in litigation, and an as- .
sumption of .continuious work, implies .

that she would have worked until age 58,
about four years before she could elec-

nine years before her Social Security

Normal Retirement Age, under current |

law.

Letus assume that her annual post-in- -
come-tax earnings are $50,000 and'
‘would have increased by 3 percent a

. year. (The Supreme Court held, in Nor-

' folk & Western Railway Company v. Lie- |
peit, 444U.S. 490 (1980), that income tax- |

es should be subiracted from projected -
earnings.) The maximum lost wages to .
which she would be entitled over those

$1,166,801, and further reduced by a 5
percent interest rate — the assumption

'18 years would be computed as about |
* $765,749. This number represents, into- |
.day’s .dollars, a. total post-income-ax !
wages of abouf $1,170,722, reduced by a
. survival probability each year to about

that rate of return fo provide her with an -

annual income equrvalent to the proba-

ble lost wages.

“This $765,749 award. is supposed to

less the award is increased by those fees.
.Although she might be eligible for dis-

“ability benefits under Social Security,
those funds are precluded from consid-
eration by the Supreme Court ruling in -

Flemmmgv Nestor, 363 U.S. 603 (1960).
Also in Richardson v. Belcher, 404 U.S.
78 (1971), the Supreme Court held that

“no right in Social Security benefits exist
..and projections of lost Social Security
benefits should not be made'in federal |

cases.”

T submit that the use of work-life-ex-

pectancy tables would not. normally he

'appropnate to the following workers:

" Judgesin state and federal courts; ten-
ured professors; tenured -federal Civil
tenured . public-
school teachers; tenured state and mu-

nicipal - workers. (with no-lay-off con- |

tracts) and some’ non-tenured profes— I




ns, mcludmgphysmansnmses Tayw-

- Yers; stockbrokers, accountangs and relj-

,Work_f@fde. Dt
g .--Fortheworkfome

might'  never

/- and. prematurely exit gy

fﬁat;sg@ve@éd by.

- female Wmﬂd be ou_tiof work forbetween

four and nine years
age.and the elective|
firement ages (62 fog

between her current

Social § re-.
7). Atone extrems, . -

a-trial judge coyld nye that she would

- judge could rule that she would haye

- Worked the next 18 y,

ears without inter. . .

ruption, leéVé_théWorkarée. permanent..

-y and apply for Sociay Security benefits
Between ages 62 ang 6.0
- -1 argue that neither extreme, norany :

combination between -

the extremes,

would be a reliable Tepresentation of ap -

Andividuals

fure work: history. The im-

poﬂan@ofsﬁch_ﬁéﬁébﬂityi‘s’iﬁdica’cedm

“the US: Supreme : Court ‘decision-in
Davibert v: Merely: poy,, Pharmacerti. |
“cals; 50__9'121_:3.'57-9 1993); where in:Part.
I-Bitigstated that . -under the Rules;

tr:ed.is;.notfomy__réimnt;but;m-ﬁable.”._
It‘?"fhis mqu_irementt_jfw@rk;ﬁfémﬁa__ ,

blhty that presents the difficulty iry ascer- .

~ - Thelist of workers 1 have citeq apove
“attests tothat reliability and wasthe posi-
tion that-the Bupeay of Labor Statistics -
‘took prior to its.ﬁrstfsmdy of the work -
‘Patterns of Americans. ft is analogous to
“thefact that life annuities and life-insyr-.
- ance premiums-are’determined -using
agesattheendsof mortality tables, not tg
:the Jife expectancies of the Andividuals,:

Whichare far less than the ages of 110 ¢, -

U5 that are the ends of the fables, The' -

' probability that 3 40-year-old female wil].
-Survive to' age 67 is abouyt 87-percent: If

been presumed to work the following 27
Yeats fortoral POSt-lﬁCOme-taxw; 565 of

. 33,780,418 whose value in current dol.. -
larsatasp 0t interest rate would be

lars ata 5'pe

“whole due o attomeysfoes,

- Weed has proposed the modification
_Section 9-19.38 Of Chapter 335 of -

 Public Laws of Rhode Islang, - -

defining reliabilie rge
=her-to lead a further re-modification. of

&-work:

‘dated Tetirement age, and that work-life.
tables be used only as dlast resort, in an
‘ "iiejavo_rto_hi}ake'_éi'.pemopéccihonﬁcah
-y wholeNot being an attorney, I did not

find other cases that may be pertinent o

.--'.i-tlns;_d.tscussion,- ‘and if there. are-any, I f

i apOlog]ZE _for:-:.ﬂ.le :"OVG_I‘Sight, butmy
pifémise.irémaim:.An average that ap-
.- Plies to a large cohort of peaple should

-3;'..;.I;_()tbeusedwhenor_ﬂyan'ipd_ividua!isin— g

- volved.

he would sl n be cconomically
Rhode Island staté Sen. Teresa Paia .

1t state: law may:take precedencé_"m_- ;:
I respectfuily rge

patan injured party, -




